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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
02/29/2008 has been entered. 

Allowable Subject Matter 

2. The indicated allowability of claims 13, 14, and 23 is withdrawn in view of the 
newly discovered reference(s) to Wagner (U.S. Publication 2004/0181228) and Kim 
(U.S. Patent 5,480,402). Rejections based on the newly cited reference(s) follow. 

Claim Rejections - 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

4. Claims 1-7, 13, and 15-21 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Kim (U.S. Patent 5,480,402) in view of Baumann (U.S. Patent 
4,101 ,985) and Niiranen (U.S. Patent 6,692,498) and Wagner (U.S. Publication 
2004/0181228). 
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Regarding claims 1 and 14, Kim discloses a device comprising a nail capable of 
being placed in a humeral shaft. The humeral nail includes at least one proximal 
transverse hole (40) and a screw (42) including a screw head and a screw body, 
wherein the at least one transverse hole comprises a couple of opposite holes on 
opposite walls of a cannulated nail. The intermediate plate element is in the form of a 
plate washer located between the screw head and the bone surface. The intermediate 
plate element is slightly bent. Kim discloses the invention as claimed except for the 
device further comprising at least one intermediate plate element inserted between the 
screw head and the bone surface, wherein the intermediate plate element comprises an 
enlarged flange portion and two elongated arm portions extending from the flange 
portion, the intermediate plate is slightly curved to adhere to the bone surface, and the 
at least one transverse hole having a partial internal thread and the screw having an 
outside diameter smaller than the diameter of the at least one transverse hole. 
Baumann teaches a device further comprising at least one intermediate plate element 
including a slight curve in a longitudinal direction and having a substantially rounded 
profile in order to distribute stresses over a larger area of the bone surface. Wagner 
teaches a device comprising a bone fixation element including a transverse hole that 
has a partially threaded portion in order to engage and fix a threaded bone screw with 
respect to the bone fixation element (page 1 paragraph 009). Niiranen teaches an 
intermediate plate element that can be manufactured to any number of forms and sizes 
desired in order to best utilize the plate for the desired use of the plate (column 9 lines 
23-50; claims 1,3,4,7,8,11,17,18,19,21, and 22). Niiranen shows a plate element, 
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such as a Y-shaped plate, that has elongated arms that are inherently capable of being 
placed astride of a screw and an elongated portion. The arms of the plate are shown to 
be substantially rounded. Niiranen teaches that the intermediate plate element may 
contain a plurality of holes in order to pass fasteners through the plate (column 9 lines 
37-39; claims 4, 5, 6, 18, 19, and 20). Niiranen shows the holes passing through 
different areas of the plates including what would be the arms and enlarged portions of 
the Y-shaped plate. The Y-shaped plate is only an example of the shapes of plates 
Niiranen teaches. The examiner interprets Niiranen to include any number of plate 
shapes including C-shaped or U-shaped plates, which would also read upon the claim 
limitations for an open washer in the current application. It would have been obvious to 
one having ordinary skill in the art at the time of the invention to manufacture the 
invention of Kim further comprising at least one intermediate plate element in view of 
Baumann, the at least one transverse hole further including a partially threaded portion 
in view of Wagner, and wherein the intermediate plate element further includes the 
shapes and plurality of holes of the plates of Niiranen in order to distribute stresses over 
a larger area of the bone surface, to engage and fix a threaded bone screw with respect 
to a bone fixation element, and to best utilize the plate for the desired use and to allow 
the passage of fasteners through the plate. 

Regarding claims 9 and 1 1 , it would have been obvious to one having ordinary 
skill in the art at the time the invention was made to manufacture the combination of 
Kim, Baumann, Wagner, and Niiranen to include a plurality of intermediate plate 
elements, since it has been held that mere duplication of the essential working parts of 
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a device involves only routine skill in the art. St. Regis Paper Co. v. Bemis Co., 193 
USPQ 8. 

Regarding claims 10 and 12, the combination of Kim, Baumann, Wagner, and 
Niiranen disclose the claimed invention except for the second intermediate plate 
element being larger than the first intermediate plate element and that the arms of the 
second intermediate plate element are larger than the arms of the first intermediate 
plate element. It would have been an obvious matter of design choice to make the 
second intermediate plate element and the arms of the plate larger in size than the first 
intermediate plate element and the arms of the plate, since such a modification would 
have involved a mere change in the size of a component. A change in size is generally 
recognized as being within the level of ordinary skill in the art. In re Rose, 105 USPQ 
237 (CCPA1955). 

Further regarding claim 14, the combination of Kim, Baumann, Wagner, and 
Niiranen disclose a device wherein both sides of the at least one transverse hole 
include a partial threaded portion. 

Regarding claim 23, the combination of Kim, Baumann, Wagner, and Niiranen 
disclose a device inherently capable of being used by a method comprising the steps of 
producing an incision in the muscle surrounding the bone during a surgery phase to 
access a humeral fracture and inserting at least one intermediate plate element 
between the screw head and the bone cortex surface before the final fastening of the 
screw so that the head of the screw is abutting against the plate, wherein the 
intermediate plate element comprises an enlarged flange portion and two elongated arm 
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portions extending from the flange portion, the arm portions defining a longitudinal 
direction, wherein the intermediate plate element is slightly curved in the longitudinal 
direction to adhere substantially to the bone cortex surface, and wherein the elongated 
arm portions are positioned astride the screw body before the final fastening of the 
screw head. 

Response to Arguments 

6. The applicant did not provide any arguments in the after-final amendment 
received on 02/01/2008. The examiner has presented new grounds of rejection not 
necessitated by the amendment. 

Conclusion 

7. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. See PTO-892 for cited references the examiner felt were relevant 
to the application. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Nicholas Woodall whose telephone number is (571)272- 
5204. The examiner can normally be reached on Monday to Friday 8:00 to 5:30 EST.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached on 571-272-4719. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Nicholas Woodall/ 
Examiner, Art Unit 3733 



/Eduardo C. Robert/ 

Supervisory Patent Examiner, Art Unit 3733 



